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1 . The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

2. Claims 1,4-6,15, are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

For claims 1 ,6, it is not clear as to what the claim is directed to. The preamble 
states that the claim is directed to a construction machine refueling system "for . 
receiving information transmitted from a construction machine at a receiver in a base 
station", but then the rest of the claim is reciting specifics to the construction machine. 
The preamble indicates that the claim is directed to the system that receives the 
information from the construction machine, which implies that the construction machine 
is not part of the invention being claimed, but the body of the claim is directed to only 
the construction machine. The examiner is not clear as to what is being claimed. Is the 
claim directed to a construction machine only or the system that receives information 
from the machine (has a scope excludes the construction machine)? This is not clear 
and one wishing to avoid infringement would not know what the scope of the claim is. 
The examiner has examined the body of the claim with respect to prior art. 

For claims 4,5, the scope of the claim is not clear. One wishing to avoid 
infringement would know if they are infringing the claim by having the system as 
claimed, or if they would be infringing the claim by having the claimed system and by 
using it in the claimed manner (i.e. "transmits a request of refueling"). Is this a method 
claim or an apparatus claim? Applicant has claimed various structure in a system claim 
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and is now reciting a method step of positively using that structure, in an apparatus type 
claim. This is improper because method steps directed to using the recited structure in 
an apparatus claim is a mixing of two distinct statutory classes of invention, and renders 
the claim indefinite. It is not know whether or not these claims are method or apparatus 
claims and it is not known under what conditions infringement would occur. 

For claim 15, what transmitter is being referred to here? There are two 
transmitters recited in claim 14 and it is not clear which one is being referred to in claim 
15. This renders the claim indefinite. 



3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

4. Claims 8-15, are rejected under 35 U.S.C. 102(e) as being anticipated by Kane 
et al. (6078850). 

For claims 8-15, Kane discloses a construction machine refueling system. Kane 
discloses trains and the examiner considers that trains satisfy the claimed "construction 
machine" because trains are machines and trains transport construction supplies and 
equipment across the country. Trains are considered to fall in the scope of the term 
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"construction machine". The fuel sensor of the train is 21 and transmits fuel level data 
to base station 3. The base station has a receiver that receives the fuel data. 
Kane discloses that the base station 3 that has a processor that receives the fuel data 
from the trains. The processor also has software (a selector) that polls various refueling 
locations (fixed and mobile) for pricing information for fuel, and based on the received 
fuel pricing information, the train location, and the train fuel level, determines the best 
location for refueling. See column 4, lines 31-53 as well as the entire patent to Kane. 
The communication device is inherent to Kane because Kane polls refueling locations 
for pricing data. This requires a communication device. The communication device is 
capable of carrying out the step of sending a request as claimed. 

5. Claims 14,15, are rejected under 35 U.S.C. 102(e) as being anticipated by Bunn 
(6240365). 

Bunn discloses a method and system to track vehicles. The vehicles are 
considered to satisfy the claimed "construction machine". The vehicles use GPS to 
determine location and a controller 32 in the vehicle transmits fuel level data and 
location data to a central headquarters computer 6. The transmitter is 34, the receiver 
is the part of the computer 6 that allows for receipt of data (modem and drivers, etc.). 
The invoice creating unit is disclosed in column 10, lines 3-15, where it is disclosed that 
a receipt is generated for the customer and is printed in the vehicle by a printer. The 
computer 6 is what calculates the final bill and receipt for the customer. This is then 
transmitted to the vehicle as claimed. 
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6. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

7. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

8. Claims 1-7, are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Apseil et al. (6292724). 

For claims 1,2,7, Apseil discloses a method and system where construction 
equipment (construction vehicles) are monitored and tracked via GPS and vehicle 
sensors. The construction equipment (vehicles E) have a GPS unit that determines 
vehicle location and there is a transmitter (the transponders T) that sends the location 
information to a central base station (ground station GS). The vehicles also have 
various sensors that relay information concerning the vehicle to the transponder for 
transmission to the base station. One of the sensors is disclosed as being a fuel level 
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sensor. See figure 4. Also see column 4, line 50 to column 5, line 39 where the fuel 
sensor is disclosed along with the reasoning as to why this variable is important to the 
equipment operator. In column 5, lines 40-49 it is disclosed that the sensors may also 
be provided with the ability to activate the transponder in the event that an alarm 
condition is detected. The alarm condition can be operational parameters being out of 
range or safe values, or out of ranges for equipment location or out of ranges for 
allowed times of operation, etc.. Not disclosed is that if the fuel level drops below a 
certain level, information indicating such is transmitted to the base station. In 
addressing this issue the examiner takes "official notice" that it is old and well known in 
the art of vehicles to have a low fuel indicator (usually a light and a noise) to indicate to 
the driver that the vehicle is low on fuel. This indication is done when the fuel level 
drops below a certain value. This is done to alert the operator that the fuel level is low 
and allows one to refuel in a timely manner so that you do not run out of fuel. This 
feature is old and well known in the art. Taking this fact into account, and in view of the 
disclosure in column 5, lines 40-49 concerning the sensors and alarm conditions 
pertaining to operational parameters being out of range or safe values, one of ordinary 
skill in the art at the time the invention was made would have found it obvious to modify 
Apsell to detect when the fuel level (an operational parameter) of a vehicle drops below 
a certain value, and to transmit that fact to the base station, so that it can be determined 
whether or not a fuel truck needs to be sent out, and if so, how much fuel is needed 
(from column 4, lines 50-56). An alert of low fuel level is already known in the art. 
Based on this fact and the teaching of Apsell that operational parameter alarm 
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conditions for the sensors are transmitted to the base station, one of ordinary skill in the 
art would have been motivated to modify Apsell as set forth by the examiner. 

For claim 3, see column 3, line 64 to column 4, line 2. 

For claims 4,5, the base station is also provided with a transmitter 
(communication relay S, see figure 1). See column 5, lines 45-49 where it is disclosed 
that special requests can be made to the transponder to transmit data to the base 
station. This request is sent through the base station side transmitter. With respect to 
the recitation that the base station transmits a request to a tie-up station, because the 
claims are apparatus claims and not method claims, this limitation has been considered 
only to the extent that the prior art must be capable of doing what is claimed. In this 
case, Apsell is fully capable of doing what is claimed because of the existence of the 
transmitter S. The examiner notes that a recitation of the intended use of the claimed 
invention must result in a structural difference between the claimed invention and the 
prior art in order to patentably distinguish the claimed invention from the prior art. If the 
prior art structure is capable of performing the intended use, then it meets the claim. 

For claim 6, Apsell discloses a method and system where construction 
equipment (construction vehicles) are monitored and tracked via GPS and vehicle 
sensors. The construction equipment (vehicles E) have a GPS unit that determines 
vehicle location and there is a transmitter (the transponders T) that sends the location 
information to a central base station (ground station GS). The vehicles also have 
various sensors that relay information concerning the vehicle to the transponder for 
transmission to the base station. One of the sensors is disclosed as being a fuel level 
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sensor. See figure 4. Also see column 4, line 50 to column 5, line 39 where the fuel 
sensor is disclosed along with the reasoning as to why this variable is important to the 
equipment operator. The operation wants to know how much fuel is left in the vehicles 
so that it can be determined whether or not a truck needs to be sent out to refuel the 
vehicle and if so, how much fuel is needed. Not disclosed is that the base station has a 
determination unit that determines whether or not the received fuel level is below a 
specified value. In addressing this issue the examiner takes "official notice" that it is old 
and well known in the art of vehicles to have a low fuel indicator (usually a light and a 
noise) to indicate to the driver that the vehicle is low on fuel. This indication is done 
when the fuel level drops below a certain value. This is done to alert the operator that 
the fuel level is low and allows one to refuel in a timely manner so that you do not run 
out of fuel. This feature is old and well known in the art. Taking into account that the 
reason the fuel level is being transmitted to the base station is so that it can be 
determined when certain vehicles need refueling, it would have been obvious to one of 
ordinary skill in the art at the time the invention was made to provide the base station 
with a determination unit (software program) that determines whether or not the 
received fuel level is below a specified value, so that the operator can be alerted to 
vehicles that have low fuel levels and that will need refueling in the near future. This is 
the reason the fuel level is being tracked, so that you can ensure the vehicles do not run 
out of fuel. 
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9. Claims 8-13, are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Apsell et al. (6292724) in view of Kane et al. (6078850). 

Apsell discloses the invention substantially as claimed. Apsell discloses a 
method and system where construction equipment (construction vehicles) are 
monitored and tracked via GPS and vehicle sensors. The construction equipment 
(vehicles E) have a GPS unit that determines vehicle location and there is a transmitter 
(the transponders T) that sends the location information to a communication 
device/receiver S of a central base station (ground station GS). The vehicles also have 
various sensors that relay information concerning the vehicle to the transponder for 
transmission to the base station. One of the sensors is disclosed as being a fuel level 
sensor. See figure 4. Also see column 4, line 50 to column 5, line 39 where the fuel 
sensor is disclosed along with the reasoning as to why this variable is important to the 
equipment operator. The operation wants to know how much fuel is left in the vehicles 
so that it can be determined whether or not a truck needs to be sent out to refuel the 
vehicle and if so, how much fuel is needed. Not disclosed is that there is a selector that 
selects an optimum refueling location based on the information received. Kane 
discloses a system and method for fuel management of trains. Kane discloses that 
there is a central station 3 that has a processor that receives fuel data from the trains. 
The processor also has software (a selector) that polls various refueling locations (fixed 
and mobile) for pricing information for fuel, and based on the received fuel pricing 
information, the train location, and the train fuel level, determines the best location for 
refueling. See column 4, lines 31-53 as well as the entire patent to Kane. It would have 
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been obvious to one of ordinary skill in the art at the time the invention was made to 
provide the system of Apsell with a selector software program that can poll various 
refueling locations for pricing information and can determine where the best location is 
to refuel, as taught by Kane. This would allow the cost savings discussed by Kane to 
be obtained by the system of Apsell. With respect to the recitation that the selector 
carries out communication with the refueling location selected by the selector to send a 
refueling request, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to have the selector that selects the best refueling location, 
also send a request to that station for refueling of the vehicle so that the vehicle can be 
refueled. 

10. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Dennis Ruhl whose telephone number is 571-272-6808. 
The examiner can normally be reached on Monday through Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, John Weiss can be reached on 571-272-6812. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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PRIMARY EXAMINER 



